
Can your clients claim for Business Interruption Insurance? 

What are the key clauses to look for in insurance policies to ascertain if there’s a possible claim for 

business interruption in light of Covid-19? What did the test case brought by the Financial Conduct 

Authority (FCA) consider?  

The table below summarises the key areas of focus for the court:  

Notifiable disease clauses 
 

• The general approach was modelled upon the Royal Sun 
Alliance’s third policy (RSA 3): “interruption of or 
interference with the Business during the Indemnity 
Period following … any occurrence of a Notifiable Disease 
within a radius of 25 miles of the Premises” 

• Covid-19 became a notifiable disease on 5 March 2020 

• There will be an occurrence of Covid-19 within an area 
when at least one person was infected; not necessary to be 
diagnosed 

• The reaction by the local authorities to the notifiable 
disease can cause the interruption to the business 

• “Vicinity of an Insured Location” - “Vicinity” could be very 
extensive, and indeed nationwide 

Prevention of access 
 • These relate to specific, localised events rather than the 

national government response to Covid-19 

• Arch policy example: “Prevention of access to The Premises 
due to the actions or advice of a government or local 
authority due to an emergency which is likely to endanger 
life or property…..” 

• Premises must be ordered to close to qualify 

• Policyholders can seek to claim what the business’ 
performance would have been, if there had been no 
pandemic and no government actions to prevent access 

• If the policy states “danger or disturbance in the vicinity”, 
it demonstrates that the cover is a narrow, localised form 
of cover i.e. MS Amblin (MSA) policy wording 

• Policyholder would need to demonstrate that it was the 
risk of Covid-19 in the vicinity i.e. the neighbourhood 
(rather than the country as a whole), which led to the 
government action imposing the Regulations. May only be 
relevant for local lockdowns 
 

Hybrid clauses 
 

• Hiscox policies - called hybrid because they link the cover 
for business interruption to a combination of disease and 
denial of access cover 

• Reference to “restrictions imposed” within a Hiscox clause 
requires mandatory action 

• Reference to an “inability to use” premises does not apply 
just because the insured cannot use all of the premises 

 

 



The next stage 

The FCA and six of the eight insurers appealed to the Supreme Court seeking clarity regarding 

elements of the three key clauses above.  

The FCA’s appeal focuses upon the following: 

• Whether an insurer can reduce the indemnity if Covid-19 caused a reduction in revenue 

before the policy was triggered 

• What amounts to an ‘action’ of a public authority – does it need to have the force of law, or 

will advice/recommendations from the government suffice 

• Whether ‘prevention of access’ clauses are satisfied by partial rather than total closure  

• Whether the QBE disease policies were only intended to cover local outbreaks, in contrast to 
all the other disease clauses.  
 

The insurers are asking the Supreme Court to consider the issue of what caused the loss. They are 

challenging the High Court ruling that the pandemic and the government’s response is a single cause 

of loss. In their view, this treats the financial effects of the pandemic and all the action taken in 

response, as being covered by the insurer.  

More detailed analysis of the FCA test case and the appeal can be found here. 

Policy review - working with you and your clients 

We can review your clients’ insurance policies and determine whether they contain the basis of a 

claim. This no-obligation review costs £250 plus VAT.  

We can then draft a detailed, robust letter of claim, working with you to quantify the value of the 

claim. For this second stage, we would look to agree terms whereby we seek a percentage of the 

value of any settlement. Do get in touch here. 

 

Jenny Raymond 

Partner 

HCR Solicitors 

 

 

 

https://www.hcrlaw.com/blog/business-interruption-insurance-the-fca-test-case/?utm_source=CVR_campaign&utm_medium=email&utm_campaign=BII_CVR
https://www.hcrlaw.com/people/jenny-raymond/?utm_source=CVR_campaign&utm_medium=email&utm_campaign=BII_CVR

